



ORDINANCE NO.  2010-01
Town of Rising Sun
Cecil County, Maryland
AN ORDINANCE OF THE TOWN OF RISING SUN, (“TOWN”) CECIL COUNTY, MARYLAND, ADDING LANGUAGE TO THE CODE OF THE TOWN OF RISING SUN BY CREATING A NEW CHAPTER 15 TITLED DEVELOPMENT RIGHTS AND RESPONSIBILITIES AGREEMENT, IN ORDER TO PROVIDE THE TOWN WITH THE ABILITY TO ENTER INTO AGREEMENTS WITH DEVELOPERS FOR THE PURPOSES OF PROVIDING FOR THE FINANCING OF  ADEQUATE PUBLIC FACILITIES IN ASSOCIATION WITH THE IMPACT OF COMMUNITY SERVICES, UTILITIES AND INFRASTRUCTURE RELATED TO PROPOSED DEVELOPMENT; AND TO REPEAL ANY and all other ordinances and parts of the ordinances in conflict therewith. 

WHEREAS, the Town, located in Cecil County, Maryland is a municipality organized under and governed by Article 23A of the Annotated Code of Maryland; and
WHEREAS, the Town is proclaimed as a perpetual entity with the right to pass laws; and
WHEREAS, Section C-16 of the Town Charter, titled General Powers of Town, note (42) titled Zoning, grants the Town Commissioners with the authority to exercise the powers as to planning and zoning, conferred upon Municipal corporations generally in Article 66B of the Annotated Code of Maryland, subject to the limitations and provision of said article; and
WHEREAS, Section 13.01(b)(i) of Article 66B of the Maryland Annotated Code, the Mayor and Board of Commissioners of the Town of Rising Sun may establish procedures and requirements for the consideration of Development Rights and Responsibilities Agreements; and

WHEREAS, to promote the orderly development of projects within the Town; the assurance and financing of adequate public facilities; and proper planning for the growth of the Town, the Board of Commissioners of the Town of Rising Sun find it in the best interests of the citizens of Rising Sun to establish the procedures and requirements necessary for the consideration and execution of Development Rights and Responsibilities Agreements.

NOW, THEREFORE, BE IT ENACTED AND ORDAINED by the Town Commissioners of the Town of Rising Sun, Cecil County, Maryland, and it is hereby enacted and ordained by its authority that a new Chapter 15 of the Town Codes titled Development Rights and Responsibilities Agreements, shall be created and shall read as follows:
SECTION 1
§15-1.  DEFINITIONS.

The words or phrases used in this chapter shall have the meaning prescribed in the current Code except as otherwise indicated herein:

AGREEMENT.  A development rights and responsibilities agreement.

APPLICANT.  Any individual, firm, corporation, partnership, association, society, syndication, trust, or other legal entity that files a petition to enter into an agreement.

COMPREHENSIVE PLAN.  The current Town of Rising Sun Comprehensive Plan as adopted by Mayor and Board of Commissioners of the Town of Rising Sun under the provisions of Md. Ann. Code, Art. 66B.

MAYOR AND COMMISSIONERS.  Mayor and Board of Commissioners of the Town of Rising Sun, Maryland.

DEVELOPMENT.  Any manmade change to improved or unimproved real estate, including but not limited to buildings or other structures, dumping, extraction, dredging, grading, paving, storage of materials or equipment, land excavation, land clearing, land improvement, landfill operation, or any combination thereof; and any change in the use of a building for which a building permit/zoning certificate is required by law.

PLANNING COMMISSION.  The Town of Rising Sun Planning Commission.

PROPERTY.  The parcel or parcels of real property to be developed which are the subject of an agreement.

PUBLIC PRINCIPAL.  The governmental entity of the Town of Rising Sun that has been granted the authority to enter into agreements under this chapter.
§15-2.  AUTHORITY/PUBLIC PRINCIPAL.

The Board of Commissioners may exercise the authority granted by Maryland Annotated Code, Art. 66B, §13.01 to enter into development rights and responsibility agreements and shall act as the public principal.

§15-3.  PETITION.

(A) Any applicant having a legal or equitable interest in real property in the Town of Rising Sun may petition the Board of Commissioners to enter into an agreement.
(B) The petition shall be filed with the Town Administrator.
(C) The petition shall include a copy of the proposed agreement.
(D) All persons with a lien interest in the property must authorize the petition.
(E) The Board of Commissioners shall first review the petition and determine whether to accept the petition and initiate this process.
(F) If the Board of Commissioners accepts the petition, a filing fee for each petition shall be paid in accordance with a fee schedule adopted by Resolution of the Mayor and Board of Commissioners.

§15-4.  CONTENTS OF AGREEMENT.

 (A)
At a minimum, a development rights and responsibilities agreement shall contain the following:

 (1)
An attorney’s certification that the applicant has either a legal or equitable interest in the property;

(2)
The names of all persons having an equitable or legal interest in the property, including lien holders;
(3)
A legal description of the property subject to the agreement;
(4)
The duration of the agreement;
(5)
The permissible uses of the property;
(6)
The density or intensity of use of the property;
(7)
The maximum height and size of structures to be located on the property;
(8)
A description of permits required or already approved for the development of the property;
(9)
A statement that the proposed development plan is consistent with the Comprehensive Plan and all applicable Town regulations;
(10)
A description of the conditions, terms, restrictions or other requirements determined by the Mayor and Board of Commissioners to be necessary to ensure the public health, safety or welfare; and
(11)
To the extent applicable, provisions for the:

 (a)
Dedication of a portion of the property for public use;

 (b)
Protection of sensitive areas;

 (c)
Preservation and restoration of historic structures;

 (d)
Construction or financing of public facilities; and

(e)
Responsibility for attorney’s fees, costs, and expenses incurred by the Mayor and Board of Commissioners in the event an agreement is abandoned or breached by the applicant.

(B)
An agreement may contain other terms, provisions, requirements and agreements concerning the property that may be agreed upon by the Mayor and Board of Commissioners and the applicant.

(C)
An agreement may fix the time frame and terms for development and construction on the property.

(D)
An agreement may provide for other matters consistent with this chapter, the Code of the Town of Rising Sun and Article 66B of the Maryland Annotated Code.

(E)
All persons with a lien interest in the property must execute the agreement.

(F)
Any superior interest with a power of sale must be subordinated to the position of the Mayor and Board of Commissioners or acceptable financial guarantees must be provided.

§15-5.  REFERRAL TO PLANNING COMMISSION.
If the Board of Commissioners accept the petition as provided in §15-3(E), the Town Administrator shall refer the petition to the Planning Commission for determination of whether the proposed agreement is consistent with the Comprehensive Plan.  The Mayor and Board of Commissioners may not enter an agreement unless the Planning Commission determines whether the proposed agreement is consistent with the Comprehensive Plan.

§15-6.  PUBLIC HEARING.

Before entering an agreement, the Mayor and Board of Commissioners shall conduct a public hearing on the agreement.  Notice of the hearing shall be published in a newspaper of general circulation in the Town once each week for two consecutive weeks, with the first such publication of notice appearing at least fourteen days prior to the hearing.

§15-7.  AMENDMENT OF AGREEMENT.

 (A)
Subject to paragraph (B) of this section and after a public hearing, the parties to an agreement may amend the agreement by mutual consent.

 (B)
Unless the Planning Commission determines that the proposed amendment is consistent with the Comprehensive Plan, the parties may not amend the agreement.

§15-8.  TERMINATION OF AGREEMENT; SUSPENSION.

(A)
The parties to an agreement may terminate the agreement by mutual consent; or

(B)
If the Mayor and Board of Commissioners determine that suspension or termination is essential to ensure the public health, safety, or welfare, the Mayor and Board of Commissioners may suspend or terminate an agreement after a public hearing.

§15-9.  APPLICABLE LAWS, REGULATIONS AND POLICIES.
 (A)
Except as provided in paragraph (B) of this section, the laws, rules, regulations, and policies governing the use, density, or intensity of the property subject to the agreement shall be the laws, rules, regulations and policies in force at the time the Mayor and Board of Commissioners and the applicant execute the agreement.

 (B)
An agreement may not prevent compliance with any State or Federal  law, rules, regulations, and or policies enacted after the date of the agreement; or if the Mayor and Board of Commissioners determine that compliance with any newly enacted Town laws, rules, regulations and policies is essential to ensure the health, safety, or welfare of residents of all or part of the Town of Rising Sun.
§15-10.  RECORDING.
(A)
An agreement not recorded in the Land Records of Cecil County within 20 days after the day on which the Mayor and Board of Commissioners and the applicant execute the agreement is void.  The applicant is responsible for recording the agreement. 
(B)
The Mayor and Board of Commissioners and the applicant, and their successors in interest, are bound to the agreement after the agreement is recorded.

§15-11.  ENFORCEMENT BY INTERESTED PARTIES.

Unless the agreement is terminated under §15-8 of this chapter, the Mayor and Board of Commissioners and the applicant, or their successors in interest, may enforce the agreement.

§15-12.  TIME LIMITS.
An agreement shall be void five (5) years after the day on which the parties execute the agreement unless the agreement specifies a shorter or longer duration or unless extended by an amendment under §15-7 above.

§15-13.  OPEN SESSIONS.
Any negotiations between the Board of Commissioners and the applicant or the applicant’s agents concerning an agreement shall be conducted in open session.

Section 2. 

All ordinances or parts thereof inconsistent herewith are repealed, rescinded, canceled and annulled.

Section 3. 

Should any provision, section, paragraph or subparagraph of this Ordinance, including any code or text adopted hereby, be declared null and void, illegal, unconstitutional, or otherwise determined to be unenforceable for a court having jurisdiction, the same shall not affect the validity, legality, or enforceability of any other provision, section, paragraph or subparagraph hereof, including any code text adopted hereby. The Town of Rising Sun hereby declares that it would have passed this ordinance, and each section, subsection, clause or phrase thereof, irrespective of the fact that any one or more sections, subsections, sentences, clauses and phrases be declared null and void, illegal, unconstitutional, or otherwise determined to be unenforceable. Each such provision, section, paragraph or subparagraph is expressly declared to be and is deemed severable.

Section 4. 

That nothing in this ordinance hereby adopted shall be construed to affect any suit or proceed​ing impending in any court, or any rights acquired, or liability incurred, or any cause or causes of action acquired or existing, under any act or ordinance hereby repealed as cited in Section 2 of this ordinance; nor shall any just or legal right or remedy of any charac​ter be lost, impaired or affected by this ordinance. 

Section 5. 

That the Rising Sun Town Clerk is hereby ordered and directed to cause this ordinance to be published in a newspaper in general circulation. 

Section 6. 

BE IT FURTHER ENACTED that this Ordinance shall become effective twenty (20) days after its adoption
Section 7. 

NOW THEREFORE BE IT FURTHER RESOLVED that this ordinance was introduced for consideration on this 25 day of August, 2010

ATTEST: 


__________________________________ 




Calvin A Bonenberger Jr, 


Town Administrator/Acting Clerk


         


Section 8. 

NOW THEREFORE BE IT FURTHER RESOLVED that the Mayor and Commissioners of the Town of Rising Sun passed, approved and adopted this ordinance on this _________day of September, 2010

AYES:   ____________, _____________, ______________, _____________ .

NAYS:   ____________, _____________, ______________, _____________ .

ABSTAINED:   ____________, _____________, ______________, _____________ .


The Mayor and Commissioners of the Town of Rising Sun                                            

ATTEST: 
BY:_____________________________                  


                 Sandi D. Didra Mayor

__________________________________ 




   Calvin A Bonenberger Jr, 


   Town Administrator/Acting Clerk


         


APPROVED AS TO FORM AND LEGAL SUFFICIENCY 

THIS 25 DAY OF AUGUST, 2010

BY: __________________________________________


        Jack A. Gullo, Jr., – Town Attorney


         



STATE OF MARYLAND)


COUNTY OF CECIL)
SS:
CERTIFICATE

TOWN OF RISING SUN)

I, Calvin A Bonenberger, Town Administrator and Interim Town Clerk for the Town of Rising Sun, Maryland, do herby certify that the above and foregoing Resolution is a true, perfect and complete copy of the Ordinance adopted by the Mayor and Commissioners of the Town of Rising Sun, Maryland, and is identical to the original thereof appearing in the official records of the Town of Rising Sun, Maryland and the same has not, since its adoption, been rescinded or amended in any respect.

IN TESTIMONY WHEREOF, I have hereunto set my hand and have affixed the seal of the Town of Rising Sun as of this __________ day of September 2010.

_________________________________ 

Calvin A Bonenberger Jr, 


Town Administrator/Acting Clerk





























